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RE: Urgent Review of Councils LEP re: Killalea State Park & Zone 7(f2) 

Dear Mr Jessop and Mr Weir 

The permissible uses with council consent for the zoning of the majority of Killalea State Park were changed in Shellharbour Council’s Local Environmental Plan 2000 [LEP 2000] to include ‘Tourist Facilities’.  Prior to the gazettal on 2 June 2000 for LEP 2000 ‘Tourist Facilities’ were not permitted in the zone under what has been identified as LEP 16. 

Subsequent to Shellharbour Council’s LEP being changed Killalea State Park’s Plan of Management (POM) was amended.  Page 2 of the Killalea State Park (POM) Addendum states that the addendum was undertaken to facilitate the use of the park to include the additional purpose of ‘tourist facilities’ and noted further in the document the potential for 220-250 holiday units.  Page 2 of the Killalea State Park (POM) Addendum dated 7 August 2006 also provides a quick summary of Shellharbour Council’s changes to the zoning of the majority of the park that now include Tourist Facilities, but not the reason for the change.  Page 1 and 2 of a further subsequent Development Agreement between Killalea State Park and Killalea Coastal Investments dated 24 April 2007 (pg. 1) also notes that the parks POM includes objectives and strategies that include Tourist Facilities along with a note that the LEP 2000 zoning for Killalea State Park includes ‘Tourist Facilities’.  

Now major development is proposed for Killalea State Park.  Page 2 of the parks POM Addendum states in full that: 

'It is envisaged that the Northern Ridge, Eastern Ridge and Western Gully areas would incorporate facilities including:
* holiday accommodation (a range of cabin, motel units, hotel suites and serviced apartments);
* recreational and tourist related facilities including licensed restaurant, lounge and service facilities, kiosk, conference, function and exhibition rooms;
* sporting facilities including swimming pools, tennis courts, gymnasium and health retreat; and
* administration and ancillary services infrastructure including, staff accommodation, back office, cool rooms and loading docks.... 
Subject to design considerations and planning controls, the potential exists for some 220-250 holiday units to be provided in these zones. Accommodation units should be suitably spaced to improve amenity.' 
  

The subsequent Development Agreement allows for up to 202 units (7.1(d)(vii) ) with a minimum requirement of 162 units (Attachment G).  Annexure C is headed Development Works and includes Reception/Restauran t/cafe/Cold Store/kiosk/ Conference rooms/Gym/Spa/ Pool/Equipment Stores/Maids Rooms/Staff Change Rooms/Buggy Stores/Amenities blocks/Store Rooms. 

The relevant zoning (7(f2) Environmental Protection (Foreshore Protection 11) for the majority of the park under LEP 16 included the following permissible purposes requiring council consent: 

         Agriculture (other than animal breeding, boarding or training establishments or lot feeding of animals): caravan parks; dams; drainage; recreation areas; roads; utility installations (other than gas holders or generating works). 

Now permissible uses requiring council consent for the relevant zoning 7(f2) Environmental Protection (Foreshore Protection) under the new LEP 2000 includes Tourist Facilities as follows: 

         Allowed only with development consent Development for the purpose of: 
advertisements displaying the purpose for which the land is used; bed and breakfasts; clearing of land; drainage; dwelling houses; filling; general agriculture; home occupations where the occupation or industry involves the handling or preparation (or both) of food for sale or the carrying out of skin penetration procedures as defined in the Public Health Act 1991; recreation areas; local roads; tourist facilities; utility installations (other than gas holders or generating works); wetland improvement. 

  

Tourist facility [in LEP 2000] means an establishment providing holiday accommodation or recreational facilities, or both, on a short term basis, and may include:
(a) a hotel, a motel, bed and breakfast accommodation, backpackers inn, serviced apartments, holiday cabins, a caravan park, camping ground, houseboat, and any associated swimming pool, golf course, tennis court and marina,
(b) a restaurant, and 

(c) a souvenirs shop, arts and craft gallery and exhibition centre.' (LEP 2000) 
  

The reason ‘Tourist Facilities’ were included in the zoning is provided as follows: 

         A Shellharbour Council document entitled ‘Draft Shellharbour Local Environmental Plan 1998 Summary of Changes’ noted the first sentence as follows, 
‘The following changes have been made to draft Shellharbour Local Environmental Plan 1998 in response to the issues raised by DUAP on 30 July 1998’.  
On page 5 of the same document under 7(f2) Foreshore it states 
‘Cl.5(d) “caravan parks” has been changed to “tourist facitilities”. 

         When reading the DUAP document from 30 July 1998, however, the words ‘caravan parks’ are not mentioned.  It does, however, mention the following: 

o   ‘The key issues that need to be addressed prior to issue of certificate are: 

* Overlap/inconsisten cy in definitions: 

-tourist facilities/hotels/ motels/ bed & breakfast’ 

         When reading a Shellharbour Council document ‘Draft Shellharbour Local Environmental Plan 1998’ ‘Summary of Major Changes to Written Document’ it states on page 2 that: 

o   The definition for ‘caravan park’ has been deleted and incorporated into the definition of ‘tourist facility’ 

o   The definition for ‘caravan parks’ is therefore not equal to the definition of ‘Tourist Facilities’, which is far broader and includes more than a caravan park. 

         Council have written in recent letter to me that: 

The purpose of the change in definition was part of a review of all definitions in LEP 16 and those in the then Model Provisions to the Environmental Planning and Assessment Act.  The purpose of this was to adopt a clearer and more relevant set of definitions and not make reference to the definitions in the Model Provisions. 

The change in definition was intentional and the change to the permissible uses was consequential in the zoning table for 7(f2). 

[Bruce McCann, Public Officer, Corporate Solicitor, 17 July 2008] 

  

It is unclear how the definitions became clearer when an overlap of ‘bed & breakfast’ still remains in the 7(f2) zoning as well as in the definition of ‘Tourist Facilities’ which is also in the 7(f2) zoning.  Regardless of this, it appears that the change to the permissible uses were consequential and not necessarily intentional.  It is not clear what information was exactly exhibited since the documents provided by council had a yellow sticker stating ‘What was exhibited?’.  This sticker was placed on a document that was addressed to the Regional Manager of DUAP (author Nerida Stores, Shellharbour Council, 9 November, 1998).  Regardless of this the documents received from Shellharbour Council: 

         Do not at a glance indicate a clear understanding of the significance of the change to zoning 7(f2) for Killalea State Park; and 

         Along with the submission to the Department of Lands regarding amendments to the Killalea State Park Plan of Management (POM), also provide the direct impression that council did not expect or intend the type of development proposed by Killalea State Parks POM Addendum noted previously in this letter.  Shellharbour Councils submission towards the POM Addendum states that: 

‘The objective of the 7(f2) zone is “to protect prominent foreshore areas which are generally undeveloped and which provide aesthetic and recreational opportunities for the public”.  Even thought Tourist Facilities may be a permissible land use, development as outlined in the proposed changes to the POM is not likely to be able to substantially comply with the objective of the 7(f2) zone.  For this reason the extent of development proposed in the POM does not appear to be appropriate’. 

Despite the above information/ advice being provided as part of the submission towards the POM Addendum both the Killalea State Park Trust and the Department of Lands continued to pursue excessive Tourist Facility development.  As already mentioned, Tourist Facilities in 7(f2) are now identified in the Killalea State Park POM as well as the Development Agreement between Killalea State Park and Killalea Coastal Investment.  

Council’s LEP is a legal document.  It is hoped that council will urgently review its LEP in relation to zone 7(f2) and at the very least reverse the alterations made to LEP 16 and delete ‘Tourist Facilities’ from LEP 2000 on the following grounds: 

1.      The change from ‘caravan parks’ to ‘tourist facilities’ was said to be in response to a DUAP document dated 30 July 1998.  Caravan Parks were not mentioned in this document and yet it was deleted as a definition.  
2.      Even if point 1 is considered a technical point the DUAP document key issues included addressing overlaps.  
a.       Caravan Parks do not equal Tourist Facilities.  
b.      Overlaps still exist with bed & breakfast occurring within the permissible uses with consent as well as in the definition of ‘Tourist Facilities’ which also exists as a permissible use with consent. 

3.      The alteration to the permissible uses in zone 7(f2) appears to be consequential and not intentional as noted in the letter received from Bruce McCann 17 July 2008. 

4.      The Covering letter from Nerida Stores to DUAP dated 9 Nov 1998 (s.94 Planner, Shellharbour Council) states quite clearly that: 

a.       ‘It is noted that the review of LEP No. 16 was not intended to be a major review, rather a review of the format, structure and content of the instrument’. 

5.      The Document headed ‘Draft Shellharbour Local Environmental Plan 1998’ ‘Summary of Major Changes to Written Document’ states as the first sentence: 

a.       ‘The major changes to the existing Shellharbour Local Environmental Plan No. 16 is to the format.’ 

6.      A council business paper as far back as 19 Dec 1995 states as a public impact that: 

a.       A major reason for undertaking the review of Shellharbour Local Environmental Plan No. 16 is to redraft the document to make it more user friendly and easier for the public to interpret.  The draft Local Environmental Plan 1995 will have a beneficial impact on the public by enabling a better understanding of Council’s planning requirements.  (pg. 70) 

b.      This was re-iterated in the 25 May 1999 business paper which states 

The purpose of reviewing and replacing LEP 16 is to reformat and improve the written document, to make the document more user friendly and quicker to reference.  In addition, we have taken the opportunity to do some housekeeping in the mapping, which has resulted in some zone changes and rationalisations. (pg. 61) 

7.     Please advise if it is incorrect to state that documentation received regarding relevant council Business papers, Summaries, and Minutes to meetings do not even mention Killalea State Park or the amount of significant changes made to zone 7(f2) which in my opinion amount to a different zoning rather than changes to the permissible uses.  This is argued due to the extensive changes that include development without consent that did not exist with LEP 16. 

8.      Council wrote what appears to be a hard line submission against the type of development proposed by the Killalea State Park POM Addendum.  Even if the potential for this type of proposed development to succeed through relevant statutory processes is seen by Council as small it would be helpful to now fully review the consistency/ intention for Killalea State Park and the objectives for the 7(f2) Environment Protection (Foreshore Protection) zone and delete Tourist Facilities for the sake of community angst and potential court action from those with enough finances and financial incentive to initiate them. 

I look forward to your email reply and action in consideration to the amount of angst that currently exists in the community to try and ensure Killalea State Park remains protected as intended by its zoning. 

Sonya McKay 


